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  Lecture on Alternate Dispute Resolution (ADR)  
 (Part-9) 
                                        LL.B Semester VI-Paper VIth 
                     
 By: Dr. Upendra Nath 
                                      (Assist. Professor, Patna Law College) 
 

    Hello friends! 

  I hope you all are keeping yourself in good health. 

In our present session, in continuous to the previous ones on 

the provisions pertaining to "Arbitration”, being one of the 

key component of „alternate dispute resolution‟ (ADR), as 

provided under „Arbitration and Conciliation Act, 1996 

{hereafter referred as „1996 Act‟}, we will consider the 

Composition of Arbitral Tribunal along with other provisions 

provided under the said Act.   

 Provision for the Composition of Arbitral Tribunal 
under the ‘1996 Act’ 

 The arbitral tribunal has been defined by Section 2 (d) of 

the 1996 Act to mean a sole arbitrator or a panel of 

arbitrators appointed in accordance with the provisions of 

Sections 10 and 11 of the Act.  

 The number of arbitrators should not be an even number. 

 An arbitrator must be independent and impartial.  

 A prospective arbitrator should disclose in writing to the 

parties about any circumstances which are likely to give 

rise to justifiable doubts as to his independence or 

impartiality (Section 12(1), 1996 Act).  
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 The 1996 Act prescribes the procedure for challenging the 

arbitrator, terminating his mandate, and his replacement 

by a new arbitrator (Sections 13 to 15).  

 Arbitration under the 1996 Act is a matter of consent and 

the parties are generally free to structure their agreement 

as they see fit. The parties have been given maximum 

freedom not only to choose their arbitrators, but also to 

determine the number of arbitrators constituting the 

arbitral tribunal.   

 Invariably, there is no right to challenge an award if the 

composition of the arbitration tribunal or arbitration procedure is 

in accordance with the agreement of the parties even though such 

composition or procedure is contrary to Part I of the 1996 Act.  

 Again, the award cannot be challenged if such composition or 

procedure is contrary to the agreement between the parties but in 

accordance with the provisions of the 1996 Act.  

 However, if there is no agreement between the parties 

about such composition of the arbitral tribunal or 

arbitration procedure, the award can be challenged on the 

ground that the composition or procedure was contrary to 

the provisions of the Act.  

(Narayan Prasad Lohia v Nikunj Kumar Lohia, (2002) 3 

SCC 572).  

 Where the agreement between the parties provides for 

appointment of two arbitrators; that by itself does not render the 

agreement as being invalid.  
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 Both the arbitrators so appointed should appoint a third 

arbitrator to act as the presiding officer (Section 11 (3), 

1996 Act).  

 Where the parties have participated without objection in an 

arbitration by an arbitral tribunal comprising two or even 

number of arbitrators, it is not open to a party to challenge a 

common award by such tribunal on the ground that the number 

of arbitrators should not have been even. 

 The parties are deemed to have waived such right under 

Section 4 of the 1996 Act.  

 (Narayan Prasad Lohia v Nikunj Kumar Lohia, (2002) 3 

SCC 572).  

 Basically, the determination of the number of arbitrators and 

appointment of arbitrators are two different and independent 

functions. 

 The number of arbitrators, in the first instance is 

determined by the parties, and in default, the arbitral 

tribunal shall consist of a sole arbitrator.  

 However, the appointment of an arbitrator should be in 

accordance with the agreement of the parties, or in 

default, in accordance with the mechanism provided under 

Section 11 of the 1996 Act.  

 The power of the Chief Justice under Section 11 of 
the 1996 Act to appoint the arbitral tribunal is a 
judicial power.  

 Since adjudication is involved in constituting an 

arbitral tribunal, it is a judicial order.  
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 The Chief Justice or the person designated by him is 
bound to decide whether:  

 he has jurisdiction; 

 there is an arbitration agreement; 

 the applicant is a party to the arbitration 

agreement; 

 the conditions for exercise of power have 

been fulfilled.  

 And if the arbitrator is to be appointed, 

the specialist caliber of such person 

ought to be ascertained.  

(SBP and Co. v Patel Engineering Ltd., 2005 (3) Arb LR 

285 (SC)).  

 The process, being adjudicatory in nature, restricts the power of 

the Chief Justice to designate,  

 by excluding non-judicial institution or non-judicial 

authority from performing such function.  

 The Chief Justice of India can, therefore, delegate such 

power only to another Judge of the Supreme Court,; 

 Similarly, the Chief Justice of a High Court can 

delegate such power only to another Judge of the High 

Court.   

 It is impermissible to delegate such power to the 
District Judge.  

(SBP and Co. v Patel Engineering Ltd, 2005 (3) Arb LR 

285 (SC)).  
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 It is imperative that the „Notice‟ must be issued to the 

non-applicant so as to give him an opportunity to be 

heard before appointing an arbitrator under Section 11 

of the 1996 Act.  

(SBP and Co. v Patel Engineering Ltd, 2005 (3) Arb LR 

285 (SC)).  

 No appeal lies against the decision of the Chief 
Justice of India or his designate while entertaining 
an application under Section 11 (6) of the 1996 Act, 
and such decision is final. 

  However, it is open to a party to challenge the decision 

of the Chief Justice of a High Court or his designate by 

way of Article 136 of the Constitution.  

(SBP and Co. v Patel Engineering Ltd., 2005 (3) Arb 

LR 285 (SC)).   

 However, where an application for appointment of 

arbitrator is made under Section 11(2) of the 1996 Act 

in an international commercial arbitration and the 

opposite party takes the plea that there was no 

mandatory provision for referring the dispute to 

arbitration, - 

 the Chief Justice of India has the power 

to decide whether the agreement 

postulates resolution of dispute by 

arbitration.  

 If the agreement uses the word ‟may‟ and gives liberty to the 

party either to file a suit or to go for arbitration at its choice, the 
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Supreme Court should not exercise jurisdiction to appoint an 

arbitrator under Section 11 (12) of the Act  

(Wellington Associates Ltd. v Kirit Mehta, AIR 2000 SC 1379).  

 Where the arbitrator is to be appointed, the Supreme Court can 

use its discretion in making an appointment after considering the 

convenience of the parties.  

(Dolphin International Ltd. v Ronark Enterprises Inc., (1998) 5 

SCC 724).    

 Jurisdiction of Arbitral Tribunal  

 The arbitral tribunal is invested with the power to rule on its own 

jurisdiction including ruling on any objection with respect to the 

existence or validity of the arbitration agreement.  

 For that purpose, the arbitration clause shall be 

treated as an agreement independent of the other 

terms of the agreement even though it is part of the 

said agreement.  

 So, it is clear that even if the arbitral tribunal 

decides that the agreement is null and void, it shall 

not entail ipso jure the invalidity of the arbitration 

clause.  

(Olympus Superstructures (P) Ltd. v Meena Vijay 

Khetan, AIR 1999 SC 2102).  

 Any objections to jurisdiction of the arbitral tribunal must be 

raised before the arbitral tribunal. 

  If the arbitral tribunal accepts the plea of want of jurisdiction, it 

will not proceed further with the arbitration on merits and the 
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arbitral proceedings shall be terminated under Section 32 (2) (c) 

of the 1996 Act.  

 Such decision, however is appealable (Section 37 (2) (a)).  

 In case the tribunal rejects the plea of jurisdiction, it will 

continue with the arbitral proceedings and make an arbitral 

award, which can be challenged by the aggrieved party under 

Section 34 (2) of the 1996 Act.  

 The Court has no power to adjudicate upon the question of 

the want of jurisdiction of an arbitral tribunal.  

  However, Section 16 of the 1996 Act, does not take away 

the power of Chief Justice in a proceeding under Section 11 

to decide as to whether there is a valid arbitration agreement 

or not, before deciding whether the dispute should be referred 

to the arbitrator for arbitration. 

 (Wellington Associates Ltd. v Kirit Mehta, AIR 2000 

SC1379).  

 The arbitral tribunal, during the arbitral proceedings, can 

order interim measure for the protection of the subject 

matter of the dispute and also provides for appropriate 

security in respect of such a measure under Section 17 of the 

1996 Act.  

 Such an order for interim measures is appealable 

under Section 37 (2) of the Act.   

 The power of interim measure conferred on the arbitral 

tribunal under Section 17 of the 1996 Act is a limited one.  

 The tribunal is not a Court of law and its orders are not 
judicial orders.  



8 
 

 The tribunal cannot issue any direction which would go 

beyond the reference or the arbitration agreement.  

 The interim order may be addressed only to a party to the 

arbitration.  

 It cannot be addressed to other parties. No power has 

been conferred on the arbitral tribunal under this 

section to enforce its order nor does it provide for 

judicial enforcement thereof.  

(M.D Army Welfare Housing Organization v 

Sumangal Services (P) Ltd., AIR 2004 SC 1344). 

 Conduct of Arbitral Proceedings  

 Sections 18 to 27 of the 1996 Act lay down various rules 

dealing with arbitral procedure.  

 Section 19 establishes procedural autonomy by recognizing 

parties‟ freedom to lay down the rules of procedure, subject 

to the fundamental requirements of Section 18 of equal 

treatment of parties.  

 Section 20 gives right to the parties to agree on the place of 

arbitration.  

 The arbitral tribunal is not bound by the procedure set 

out by Code. 

 Rather, it is for the parties to agree on a procedure 

and if the parties are silent, then the arbitrator has to 

prescribe the procedure. 

  However, the procedure so prescribed should be 
in consonance with the principles of natural 
justice.  
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 The doctrine of natural justice pervades the procedural 

law of arbitration as its observance is the pragmatic 

requirement of fair play in action.   

 Arbitral Award  

 The award-making process necessarily minimizes the 

derogable provisions of the 1996 Act and is mainly 

concerned with the role of the arbitrator in connection with 

making of the award (Sections 28 to 33).   

 Section 28 pertains to the determination of the rules 

applicable to the substance of the disputes.  

 Section 29 provides the decision-making procedure within 

the tribunal.  

 Section 30 relates to settlement of a dispute by the 
parties themselves and states that with the agreement 
of the parties, the arbitration tribunal may use 
mediation, conciliation and other procedures at any 
time during the arbitral proceedings to encourage 
settlement.  

 Section 31 refers to the form and contents of arbitral 

award.  

 Unlike the 1940 Act, the arbitral award has to state 

reasons upon which it is based unless the parties 

have agreed that no reasons are to be given or the 

award is an arbitral award on agreed terms under 

Section 30.  

 Section 32 pertains to the determination of the arbitral 

proceedings, while Section 33 relates to the corrections and 
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interpretation of an award as also to making of additional 

awards.  

 Recourse Against Arbitral Award  

 Section 34 of the 1996 Act provides for recourse against the 

arbitral award.   

 The limited grounds for setting aside an arbitral award are:  

 incapacity of party.  

  invalidity of agreement.  

 absence of proper notice to the party.  

 award beyond scope of reference.  

 illegality in the composition of arbitral tribunal or in 

arbitral procedure.  

 dispute being non-arbitrable.  

 award being In conflict with public policy.  

 Section 34 of 1996 Act is based on Article 34 of the 
UNCITRAL Model law.  

 The scope for setting aside the award under the 1996 

Act is far less than that under Sections 30 or 33 of the 

Arbitration Act, 1940.  

(Olympus Superstructures (P) Ltd. v Meena Vijay 

Khetan, AIR 1999 SC 2102).  

 The arbitrator ought to be regarded as  the final arbiter 

of a dispute between the parties and it is not open to 

challenge the award on the ground that the arbitrator 

has drawn his own conclusions or has failed to 

appreciate the facts.  

(Sudershan Trading Co. v Government of Kerala, AIR 

1989 SC 890).   
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 The arbitrator is the sole judge of the quality and 
quantity of evidence and it will not be for the 
Court to re-appreciate the evidence before the 
arbitrator, even if there is a possibility that on the 
same evidence, the Court may arrive at a different 
conclusion than the one arrived at by the 
arbitrator  

(M.C.D. v Jagan Nath Ashok Kumar, (1987) 4 SCC 497).   

 Similarly, if a question of law is referred to the 

arbitrator and he gives a conclusion, it is not open to 

challenge the award on the ground than an alternative 

view of the law is possible  

(Alopi Parshad & Sons Ltd v Union of India, (1960) 2 

SCR 793).   

 The power of the arbitral tribunal to make an award is 

different from its power to issue procedural orders and 

directions in the course of the arbitration proceedings.    

 Such orders and directions are not awards and hence 

are not open to challenge under Section 34 of the 

1996 Act, though they may provide basis for setting 

aside or remission of the award.  

-For instance, questions concerning the jurisdiction 

of the arbitral tribunal or the choice of the 

applicable substantive law are determinable by 

arbitral process resulting in an award.  

-On the other hand, questions relating to the 

admissibility of evidence or the extent of discovery 

are procedural in nature and are determinable by 
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making an order or giving a direction and not by an 

award.  

 In view of the principles of acquiescence and estoppel, it is 
not permissible for a party to challenge an arbitration clause 
after participating in arbitration proceeding.   

 Illustration:  

 Where a party consented to arbitration by the arbitral 

tribunal as per the arbitration clause and participated in 

the arbitral proceedings, it cannot later take the plea that 

there was no arbitration clause  

(Krishna Bhagya Jala Nigam Ltd. V G Hari‟s Chandra 

Reddy, (2007) 2 SCC 720).  

 However, the principle of acquiescence is inapplicable where 
the arbitrator unilaterally enlarges his power to arbitrate 
and assumes jurisdiction on matters not before him.   

Illustration:  

 The parties, by express agreement, referred to arbitration 

only the claims for refund of the hire charges. 

 The arbitrator, upon entering into the reference, 

enlarged its scope. Since the arbitrator continued to 

adjudicate on such enlarged dispute, despite 

objections, the parties were left with no option, but 

to participate in the proceedings.  

 Such participation did not amount to acquiescence. 

 Once appointed, the arbitrator has the duty to 

adjudicate only the matter brought before it by the 

parties. The award is liable to be set aside as the 
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arbitrator had misdirected himself and committed 

legal misconduct.  

(Union of India v M/s G. S. Atwal, AIR 1996 SC 

2965).   

 The Court to which the party shall have recourse to 
challenge the award would be the Court as defined in 
Section 2(1)(e) of the 1996 Act and not the Court to which an 
application under Section 8 of the Act was  made  

(P. Anand Gajapathi Raju v P.V.G Raju, AIR 2000 SC 1886)  

 Finality And Enforcement Of Awards  

 Section 35 of the 1996 Act provides that subject to the provisions 

of Part I of the Act, an arbitral award shall become final and 

binding on the parties claiming under them respectively.  

 The word „final” with respect to an award, as used in this section, 

is not to be confused with the expression „final award‟.  

 The word „final‟ means that unless and until there is a 

successful challenge to the award, it is conclusive as to the 

issues with which it deals as between the parties to the 

reference and persons claiming under them.  

 The award can, therefore, be enforced, even if there are 

other issues outstanding in the reference.  

 Section 36 of the 1996 Act renders an arbitral award enforceable 

in the same manner as if it were a decree,  

 if no challenge is preferred against it within the time 

prescribed for making a challenge or,  

 when upon a challenge being preferred, it has been 

dismissed.  
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 However, the fact that an arbitral award is enforceable as if 

it were a decree does not make the arbitral proceedings a 

suit.  

 The arbitral award becomes immediately enforceable 

without any further act of the Court once the time expires 

for challenging the award under Section 34 of the 1996 Act.  

 If there were residential doubts on the 

interpretation of the language used in Section 34, 

the scheme of the 1996 Act would resolve the issue 

in favor of curtailment of the Court‟s powers by the 

exclusion of the operation of Section 5 of the 

Limitation Act  

(Union of India v Popular Constructions, (2001) 8 

SCC 470)  

 When the arbitration proceedings commenced before 

the 1996 Act came into force but award was made after 

the 1996 Act came into force, the award would be 

enforced under the provisions of Arbitration Act, 1940. 

 (Thyssen Stahlunion Gmbh v Steel Authority of India, 

(1999) SCC 334).  

 International Commercial Arbitration and Foreign 
Awards  

 An “international commercial arbitration” has been defined in 

Section 2(f) of the 1996 Act to mean an arbitration relating to 

disputes arising out of legal relationships considered commercial 

under the law in force in India and where at least one of the 

parties is   
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 a foreign national or an individual habitually 

resident outside India 

 a body corporate incorporated outside India  

 a company or association of individuals whose 

central management and control is exercised by a 

country other than India  

 the Government of a foreign country  

 The law applicable may be Indian law or foreign law depending 

upon the contract (Section 2(1)(f) and Section 28(1)(b)).  

 Part I of the 1996 Act is also to apply to the international 

commercial arbitrations which take place out of India, unless the 

parties by agreement, express or implied, exclude it or any of its 

provisions.  

 The definition of international commercial arbitration in 
Section 2(1)(f) of the 1996 Act makes no distinction between 
international commercial arbitration held in India or outside 
India.  

 Part II of the 1996 Act only applies to arbitrations 

which takes place in a convention country.  

 An international commercial arbitration may, however, 

be held in a non-convention country.  

 The 1996 Act nowhere provides that the provisions of 

Part I are not to apply to international commercial 

arbitrations which take place in a non-convention 

country.  

 The very object of the Act is to establish a uniform legal 

framework for the fair and efficient settlement of 

disputes arising in international commercial 

arbitrations.  
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(Bhatia International v Bulk Tradings, AIR 2002 

SC1432). 

 Illustration:  

 Even if in terms of the arbitration agreement, the arbitration 

proceedings between two foreign parties were being held under 

I.C.C Rules outside India, yet a party to the arbitration 

proceedings may seek an interim injunction under Section 9 of 

the Act against Oil and Natural Gas Commission, a Government 

Company, for restraining it making any payment to the opposite 

party till the arbitration proceedings pending between the parties 

is not concluded.  

 Such injunction in respect of the properties within 

territory of India is maintainable.  

 However, if the injunction is sought for properties 

outside the country, then such an application under 

Section 9 is not maintainable in Indian Court.  

(Olex Focas Pty. Ltd. V Skodoecport Co. Ltd., AIR 

2000 Del. 161).  

 

  {To Be Continued ……} 


